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TO T H E 
"RIGHT HONOURABLE | 


ArTHUR Oxs Low, Eſq; 


1 SPEAKER of the Houſe of Commons. 


JERMIT : me, Sir, tho __ 
lutely unknown to you, to re- 
; ebinicnd the following Sheets to 
your powerful Protection, which 1 
know I muſt only expect, in caſe, 
upon Peruſal, 8 to e 
. | 


The only Excuſe I can offer for 
prefuming to dedicate this Treatiſe 
to you 1s, that I wrote it with a 
ſincere Deſire to promote the H appi- 
neſs of my Country, and that it is 
upon a Subject peculiarly adapted to 

the public Character, which you ſo 
worthily ſuſtain. 
Cuſtom, 


(wy 


Cuſtoin, which rendered ſuch an 
Addreſs in ſome meaſure neceſſaty, 


might have alſo warranted my en- 


tering into a more particular Diſplay 
of thoſe many lic and private 
Virtues, which ſtrict Juſtice, and'the 
general Voice, would have confirm- 
ed; but as it was not my Deſign to 
give you that Pain, which real Merit 


always feels, in the public and ful- 
ſome Repetition of its Graces, I 
ſhall take the Liberty to conclude 
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FREE and CANDID 


DISQUISITIONS, 


ON THE 


NATURE and EXECUTION 


OF THE 
LAWS of ENGLAMD, &c. 


LL Laws have their Original and 
Foundation in the Reaſon and Nature 
of Things, and thoſe various Relati- 
a = ons, which intelligent Beings ſtand in 
to their Creator, and their Fellow-Creatures: * and 
all written or civil Laws, as they are from thence 


* Erat enim ratio profecta à rerum natura, & ad recte 
faciendum impellens, & a delicto revocans, quz non tum 
denique incipit lex eſſe, quum ſcripta eſt, ſed tum quum orta 
eſt. Cic. di. l. 2, c. 4. 
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(4) 
derived, ought to be conformable to that great 


Rule, and Standard of Morality to the human 
Species, which was prior to them, and the Source 


from whence they flow * : and as theLaw of Rea- 


ſon preſcribes the proper means of Happineſs ; fo 
the Superſtructure, political Laws, ſhould be 
calculated to confirm the Peace and Welfare of 
Mankind, of Kingdoms, of leſſer Societies, and 
of each Individual, and the more the municipal 
or civil Laws of any particular Country appear to 
be conformable to that general Rule, and produc- 
tive of thoſe deſirable Ends, the better and more 
pure they are, and the more happy the People that 
are governed by them. But as it will ſometimes 
happen, through the Imperfection of the preſent 
State of Mortality, the Errors of Mankind, and 
the common. Accidents of Life, that thoſe Laws 
which are beneficial to the Community in general, 
are nevertheleſs, in, ſome Reſpects, detrimental to 
the private Intereſt of one or more of its Sub- 
jects, conſidered as Individuals, a leſſer Evil (if 
it can be called ſuch) muſt be permitted, in order 
that a greater Good may not be prevented; and in 
all ſuch Caſes, the private Advantage of the In- 


dividual, ſhould give way to the Intereſt of the 


Public; and by parity of Reaſon, Laws which 


would be beneficial to Particulars, but hurtful to 


the whole Society ought never to be enacted, 


DO, Conſtituendi vero juris 4 illa ſumma lege capiamus ex- 
ordium, quæ ſeculis omnibus ante nata eſt, quam ſcripta lex 
ulla, aut quam omnino civitas conſtituta. 724. r e. 6. 


All 


ES) 


All municipal Laws are more particularly rela- 
tive to that Country in which they prevail, and 
many of them are ſuited to ſome Circumſtances, 
either of Situation, Trade, Diſpoſition, and Tem- 
per of the Inhabitants, or ſome other local Pecu- 
larities, which confine their Propriety to that par- 
ticular People which they are intended to regulate: 
and many of them are adapted to the Exigence of 
the Times, and can therefore be only temporary.“ 
Nay, all civil Laws muſt be mutable, if they are 
agreeable to the firſt Propoſition that J laid down, 
that the Reaſon and Nature of Things is the Baſis of 
all Law; or if they are calculated to anſwer thoſe 
Ends, for which, I have already ſaid, all municipal 
Laws ought to be deſigned; for no one Law can 
be uniformly and conſtantly, either rational or uſe- 
ful, where there is a Change in the Relations or 
Circumſtances of thoſe Beings to which it refers, in 
that particular Point to which its Influence is to 
tend : and as there are no States or public Bodies, 
which, either as to the Diſpoſitions of the Individuals 
which compoſe them, the Trade they carry on, 
or the Occurrences which happen among them, 
can always ſubſiſt under the ſame Circumſtances z 
Municipal Laws muſt be in their own Nature 
changeable, and vary as the Exigencies of the 
State require : There muſt, therefore, in all 
States a Power be veſted in ſome Part or other of 


* Omnes populi qui legibus & moribus reguntur, partim 


ſuo proprio, partim communi omnium jure utuntur, P18. 
lib, 1. Tit. 1. 


B 2 the 


2 8 ) 
the Community, to alter or amend, or diſannul 
thoſe Laws, which were at firſt good, but by 
Time, and the Mutability of human Affairs, are 
become hurtful or uſeleſs * ; and the not exerting 
that Power upon proper Occaſions muſt be very 
detrimental to the Public. | 
At the ſame Time that the Laws are calculated 
for the public Good of the Society, they ſhould 
be as little hurtful as poſſible to the private Inte- 
reſt of the Individuals therein. And as every 
Subject or Member of a Community has, as long 
as he acts conſiſtently with his Duty to the State, 
not only from the Laws of Nature, but by the 
expreſs Warranty of Society, into which Mankind 
at firſt entered for the better Defence of their Per- 
ſons and Properties, a Right to his Life, and Peace 
and Quiet, and alſo to that Property which his 
own Labour, Study, or Invention, has procured 
him, or which the Regard or Affection of a 
Fellow-Citizen has inveſted him with, it muſt be 
a neceſſary Quality of all equitable Laws, that 
they themſelves do not warrant or direct the take- 
ing away Life or Property, but when the Ne- 
ceſſities of the whole Community demand it f. 
* Fa [jura] vero, quæ ipſa ſibi quæque civitas conſtituit, 
ſæpe mutari ſolent, vel tacito e populi, vel alia poſtea 
lege lata. fir. lib. 1. Tit. 2. Sec. 11. 
Conſtat profecto ad ſalutem civium, civitatumque inco- 
lumitatem, vitamque hominum quietam & beatam, inventas 
eſſe leges, eoſque, qui primum eju{modi ſeita ſanxerint, populis 
oſtendiſſe ea ſe ſcripturos atque laturos, quibus illi adſcriptis 


ſuſceptiſque honeſte beateque viverent. C 1c. deleg. lib. ii. - 11. 
| n 
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And in order to make them uſeful, as well as 
barely equitable, the Laws ſhould be ſo framed as 
to defend the Subject as much as poſſible againſt 
any lawleſs Attempts either upon his Perſon or 
Goods, and ſecure him in the Defence of the one, 
and Recovery of the other, with as much Eaſe 
and Speed, and as little Expence to him as may 
be. It is from the ſame Principle of Reaſoning, 
that he, who has broke through the Reſtraints of 
Juſtice and Equity, as well as the Laws of 
the State, ought by no Means to have, by Virtue 
of the Laws themſelves, or any Deficiency or- 


Inconvenience in their Execution, an Advantage 


over a well behaved Subject, who ſeeks for Juſ- 
tice ; for this would be rewarding Injuſtice, and 
oppreſſing Honeſty, and thereby making Law 


oppoſc the very End of its taking place. And as 


human Nature is frail and liable to err, the Laws 
ought not to be too ſevere upon the Erroneous, 
ſo as to puniſh beyond, or without a profitable 
End to the State or the Individual. 


There is a Paſſage in the celebrated Puffen- 
dorf's Treatiſe on the Laws of Nature and Na- 
tions *, backed by the Authority of a celebrated 
Grecian Orator, which is ſo full and expreſs to my 
Purpoſe, that I ſhall take the Liberty to tranſ- 
cribe it at length. It is of ſingular Service to 
« a State, to have a Syſtem of juſt, plain, and 


Lib. vii. c. 9. 1 
« per- 


(8) 


as the Subjects are moſt frequently concerned 
* in with one another, and ſuitable to the Con- 
dition and Genius of the People they are 
* preſcribed for. It is the Advice of Ifocrates to 
Ka a young Prince, to ſeek ſuch Laws in general 
& as are equitable and uſeful, ſuch as may render 
« the Differences among Subjects, as few as poſ- 
„ ſible, and the Accommodation of them no 
& leſs eaſy and expeditious. Good Laws are few 
e in Number, yet ſatisfactory and intelligible to 


„ thoſe who are to uſe them; juſt, profitable, 


and conſiſtent with each other. It ought to be 
<« a ſettled Rule not to make more Laws than 
„ conduce to the Good of the Subject and the 


« State; for by not. obſerving this Rule, the Go- 


« vernment may bring the People under an un- 
<« neceſſary Inconvenience, which is contrary to 
&« the original Deſign of civil States; and the or- 
« dinary Form and Courſe of Juſtice ought to be 
& fixed in ſuch a Manner, as that every Subject 
may recover his Right by as ſhort and as cheap 
«* a Proceſs as can be contrived.” ? 


As every Member of Society has more or leſs 


Concern in the Laws of it, it muſt be moſt con- 


| formable to the Nature and End of Law in ge- 
nera], that he ſhould have the beſt Means afford- 


ed him of attaining a Knowledge of thoſe Laws, 


by 


b. 
v7 — 
7 


40 perſpicuous Laws, for the ſettling of fuch Affairs A 


(9) 
by which he himſelf is to be bound: for the Maxim 
among us, that 1enorantia legis non excuſat, the 
not having a Knowledge of the Law is no Ex- 
cuſe for the Breach of it, does by no Means take 
away, but rather 1 the Propriety of 
the Argument for Affe ding the Subject ſufficient, 
or at leaſt the beſt, Means of being acquainted 
with the Laws, and eſpecially ſuch as are penal, 
leſt, as the great Man juſt now quoted obſerves 
of their Multiplicity, the themſelves be- 
come Snares to the People., 


It is indeed impoſſible for human Laws to be Fi 
perfect; all that is required of them is, that they 
be as good, and as uſeful as poſſible: And as 
ſome Inconveniencies will unavoidably attend the 
beſt of Laws, the Point to be aimed at is, to 
make them for a good End, and to frame them 
in a Manner likely to anſwer that End, and fo as 
that the Conveniencies attending them may oyer- 
balance the Diſadvantages which may e 
refult from the Execution of them, 


If 1 wer that, che? the E of chis envied 
Country, - envied as being; under the beſt Form 
of Government; envi as now under the beſt, 
moſt juſt, ' and generous Sovereign; -envigd as 
bleſt. lle Proſpett of future Kings of the 
ſame ben, ceny ſpringing up in the 


- 


(7 


illuſtrious Family now upon the T hrorie, having 


baffled all the Attempts of baſe Pretenders, and 


ruined all the Schemes of Arbitrary Power com- 
bined againſt it. If, I fay, I make it appear, that 
the Laws of this our happy Country are capable 
of, and want Amendment, there,can, I humbly 
conceive, be no room to deny the Propriety or Ex- 
pedience of ſuch Amendments taking Place, as 


ſoon as poſlible ; for ſurely Utility can never be in- 


troduced too ſoon. In order to do this, which J 
ſhall endeavour, not out of a Deſire to find Fault, 
but with a ſincere and ardent Concern to promote 
the Happineſs and Proſperity of my Country, with 
Deference to the better Judgments of others, and 
an entire Submiſſion to the Opinion of the Legiſla- 
ture; it will be neceſſary for me not only to take 
Notice of the Matter, but alſo of the Execution of 
our Laws. 


The Municipal or Civil Law of England is 
generally divided into two Branches, the Written, 
and the not Written, or the Common, and Statute 
Law of the Land. Under the firſt of theſe muſt 
be reckoned ſuch particular Cuſtoms, as by long 
Prevalence have gained the Authority of Law in 
our Courts. To theſe might be added, the Eccle- 
ſiaſtical or Common Law ; but as this ſeems to be 
in a great Meaſure under the Controul of the other 
two, I ſhall take no notice of it here. 
EE The 


rife 
the 
ma 
of t 
ſucl 
cop 
Var 
ſo fi 
is m 
nay, 
than 
reac] 
and 
intric 
Arg 
what 


all 
I. 3. 0 


(11) 

The common Law of England is fo prolix, and 
ſo widely ſcattered up and down in ſuch a Num- 
ber of Volumes; that it is impracticable in ſuch a 
Treatiſe as this, to give any other than a general 
View of it, and to take ſome Notice of it in the 
groſs, will perhaps appear more modeſt, and be 
better on many Accounts, than to enter into Par- 
ticulars: the moſt material Objections to this 


Branch of our Law, are its Bulk and Uncertainty. 
The Determinations of the Courts at different 


Times, upon one and the ſame Caſe, have given 
riſe to quite oppoſite and inconſiſtent Precedents : 


the Points of Law that have ariſen, have been ſo 
many; and the perhaps too great Care and Nicety 


of the Judges in determining them, has introduced 
ſuch a Number of minute Diſtinctions, and ſuch 
copious and diffuſive Arguments, grounded upon 


Varieties of former Precedents, and theſe again are 


ſo fully cited; that the Study of the Common Law 


is more than the Buſineſs of a Man's whole Life: 


nay, when he has done all, he has got no further 
than the Boundary of Doubt, and very ſeldom 
reaches the Line of Certainty. What is the natural 
and unavoidable Conſequence, in. any Science, of 
intricate, inconſiſtent, and diffuſive voluminous 
Arguments, but Error and Uncertainty * And 
what can ariſe from them in this Caſe, “ but great 


, * Corruptiſſima Republica plurimæ leges. Tacit Annal. 
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Delay and Expence, or perhaps Ruin to the Sub- 
ject in the Recovery or Defence of his Property? 
And by the ſame Means, an Opportunity is af- 
forded the diſhoneſt and indigent Practitioner to 
| uſe Fraud, Oppreſſion, or Extortion, towards his 
own Client, or the oppoſite Party. If Precedents 


are Law, or Evidences of the Law, and they are 


generally cited as ſuch; where they oppoſe one 
another, I don't know how we can form any ade- 
quate or certain Idea of the Law itſelf, And if in 


this Caſe the Number of Authorities is to decide, 
Jam fearful of many of the later Determinations of 


our Courts ; but if it be ſaid that the lateſt Reſo- 


Jution is always to determine, then every new 


Determination that is not warranted by a Pre- 
cedent is illegal; and a ſubſequent Refolu- 


tion is legal, only becauſe the Point has been 


illegally determin'd the ſame way before. If it be 
ſaid, that modern Reſolutions are to be generally 
eſteemed of more Authority than old ones, I am 
atraid this will place the Legiſlative as well as the 
Executive Power in the Hands of the Judges: and 
tho* of all Men, who ever enjoyed that Office, I 
ſhould prefer the preſent to be Legiſlators z yet 
even with theſe, I think no ſuch Power ought to 
reſt, leſt ic ſhould be a Precedent for their Suc- 

ceſſors, to exerciſe the ſame Authority in ſome fu- 

ture Time. That the giving ſuch a Power is the 
natural Conſequence of ſuch a Suppoſition as I 


have juſt now introduced, is I think very plain; 


for 


v es oo» ad 9 of 


r Ya * r 
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for if the Judge has a right to determine a Point 
of Law differently from what it has been-before 
conſtantly ruled, and ſubſequent ſimilar Deter- 
minations are from thence to take Place, he makes 
that to be Law which was not ſo before; and what 
is this but a Legiſlative At. I know a Point of 
the greateſt Conſequence in Trade, relative to a 
Policy of Aſſurance, which within one Year was 
oppoſitely determin'd in two different Courts of 
Law: and many more Inſtances might be produ- 
ced of a ſimilar Nature, which I chuſe rather to 
omit, and which I would willingly have oblitera- 
ted and buried in Oblivion, in an Amendment of 
the Law, 


The Lex Scripta, or Statute Law of England, 
will Lam afraid appear liable to the ſame Objec- 
tions as the other Branch of our Law, as being 
too uncertain, obſcure, and diffuſed. There are 
many old Statutes, which ſtill ſubſiſt, tho* by 
Time grown uſeleſs or obſolete. There are many 
which are contradictory to later Acts, and yet re- 
main unrepealed. If there are different Puniſh- 
ments aſſigned by different Statutes for the ſame 
Offence, and various Remedies allowed for the 
ſame Injury; this muſt give the Litigious and Ill- 
natured an Opportunity to harraſs and vex the un- 
happy Object of his Malice. There are more than 

ten Acts of Parliament relating to Bankrupts now 
2 | in 


(14) 
in Force; and there is perhaps no part of the Law 
which is more difficult and uncertain. The Acts 
of Parliament relating to the Poor, which are at 
leaſt a Dozen, arc ſurely too numerous, if not in 
ſome Meaſure incongruous. And one Reaſon why 
the Acts of Parliament againſt the pernicious Prac- 
tice of Gaming, have not had the Effects that 


might have been expected from them, may be their 


Multiplicity. The Uncertainty of the Statute Law 
alſo ariſes from the manner in which the Acts are 
uſually penned, which makes them unintelligible 
to the generality of the People, and expoſes them 
to the artful Gloſſes, or intereſted Doubts of thoſe, 
who by their Profeſſion may profit by the Diſ- 
pute about their Meaning. 


Should a Foreigner have Coke, Salkeld, or Ver- 
non, or a Volume of the Statutes put into his Hands, 
what would he think of thoſe oppoſite Doctrines 
on the ſame Point, different Puniſhments for one 
Offence, ſeveral Remedies for one Injury, Amend- 
ments upon Amendments, Repeals upon Repeals, 
and various obſcure and doubtful Expreſſions, 
which he would there meet with ? What a ſtrange 
Opinion would he from thence have of this Na- 
tion, which piques itſelf upon the Excellence of 
its Laws? The very Idea of a Rule implies Cer- 


tainty, and a Law eis the Rule to which the Acti- 


ons of the Subjects are to be referred, by which 
the Government expreſſes its Eſteem or Diſeſteem 


of 


(15) 
of them, and by which Diſputes about Property 
among the Subjects are to be adjuſted. And as 
Quiutilian obſerves ; there is no Difference be- 
tween uncertain Laws, and no Laws, Quid 
intereſt, nulle ſint, an incertæ leges ? If the Means 
are not proper to the End, they are uſeleſs and 
abſurd. How ridiculous then is that Law, 
which, being made to rempve Doubts, creates 
them? How unaccountably abſurd muſt be the 
Laws of that Country, where the honeſt Subject, 
the induſtrious Tradeſman, or the laborious Me- 
chanic, when he is unjuſtly deprived of his Pro- 
perty, or injured in his Perſon or Character, and 


ſeeks for Redreſs from the Laws of the Land, finds 


the Remedy worſe than the Diſeaſe: his Right, 
however equitable and plain, is by Law rendered 
dubious ; his Proof, tho? ſufficient to convince a 
Man of Honour, does not come up to what the 
Strictneſs of the Law requires: the Opinion of the 
Learned upon his Caſe is different, and there are 
ſo many Subtleties and nice Diſtinctions in the 
Practice of the Law, that it is next to impoſſible 
for him to form any juſt Hopes of Succeſs : at the 
ſame Time, his Opponent, who has perhaps leſs 


| Honeſty and Benevolence than Money, ſcreens 


himſelf under this Uncertainty, and impudently 
defies his generous Creditor, or injur'd Neighbour, 
by ſhewing him the Length of his Purſe? And what 
ſtrall we ſay of that Nation, among whom this 


* Declam. 264, Excla 
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Exclamation too juſtly takes Place; O the glori- 
ous Uncertainty of the Law! 


There are very few in this Nation, except 
thoſe whoſe Profeſſions oblige them to it, that 
are in the leaſt acquainted with thoſe Laws that 
concern them as Members of the Community, 
And as to Penal Laws, there are Millions of Peo- 
ple in England, who commit Offences againſt 
them, without ever having had a proper Means 
of knowing themſelves ſubject to a Penalty on 

that Account. And this is in a great Meaſure 
- owing to the preſent Method of publiſhing, or 


rather not publiſhing, our Laws. Is it not every |} 


Man's Concern to know thoſe Laws by which he 
ought to regulate his Conduct? And is it not 
ſomething hard, that he ſhould not have a pro- 
per Opportunity given him of attaining that 
Knowledge ? 


I ſhall omit taking any particular Notice here, 


of what is by way of Diſtinction called the Crown 


Law; as I ſhall have occaſion to conſider it by 
itſelf; and ſhall now make ſome Obſervations on 


the Execution of the Law, or the Practice of the 
Courts of Juſtice in Civil Affairs. And the moſt 
natural Remark is, that the Proceedings for the 
Recovery of Property, or Reparation of Injuries, 
are too tedious, expenſive, and intricate: the Per- 
ſon injur'd is, of the two Parties, to be moſt fa- 
voured. And as all Laws ought not to be calcula- 


ted 


(17) 
ted to ſcreen the Injurious, and give him an Ad- 
vantage over the Perſon he has injured ;z but to 
give the honeſt Man and deſerving Subject a Re- 
medy for his Wrongs, Relief from Injury and 
Oppreſſion; and as without fuch Remedy, he may 


never reap the Fruits of his Labour, and his Fa- 


mily may periſh for Want ; it ſhould ſeem that 
his Remedy ought to be as eaſy and ſpeedy as poſ- 
fible ; but the Practice in England, I am ſorry to 
 fay it, ſeems to be the reverſe. The Creditor is 
in the firſt Inſtance put to a great Expence for the 
Opportunity of recovering, what it is poſſible he 
may never get; and if he prove ſucceſsful, even 
that Succeſs is very coſtly. If his Debtor be rich, 
litigious, or powerful, the Creditor is forced to 
follow him through all the miry Roads of ſham 
Pleas, artificial Defences, Writs of Error, Cer- 
tiorari*s, and other expenſive and dilatory Pro- 
ceedings. He is at a certain large Expence, but 
his Succeſs is uncertain or inadequate. I myſelf 
have met with a Caſe, wherein the original Cauſe 
of Action was no more than a Note of Hand for 
Three Pounds, and yet the Creditor was put to 
between Fifty and Sixty Pounds Charges for the 
Recovery of it. I alſo knew of another Man, 
who was totally ruined, tho* before of ſome For- 
tune, and in a good way of Buſineſs, by endea- 
vouring in a legal Way, to procure a Reparation 
for an Injury done to the Wall of his Houſe, by an 
encroaching and Jitigious Neighbour. In ſhort, 
every Day's Experience ſhews, how true that 

Pictu- 


( 18) 
Pictureſque Deſcription of the Law i: is, Which re- 
preſents the Man who has gained his Cauſe, with 
only a Shirt to his Back; and he who has loſt the 
Verdict, as quite naked, And thoſe, who have 
been any Time acquainted with the Practice of 


the Courts, muſt often have ſeen Power oppreſs 


Honeſty, and Riches ſcreen the Injurious; not 
from any Fault in the Executors of our Laws, but 


in the Method of Proceedings. Our preſent 


Judges, of all the Courts, are Men of great Ho- 
nour, Abilities, and Integrity ; but they are ob- 


liged by their Oaths, to follow the Laws and 


Cuſtoms of the Land; being not properly the 
Makers, but the Interpreters of Law: and tho' the 


particular Practice of their reſpective Courts is 


within their Juriſdiction, yet any material Alte- 
ration there, it would be perhaps prudent for them 
to get a Sanction for, from ſome higher Power. 
And I dare ſay, many of them now wiſh that Re- 
formation might take place, of which for fear of 
Odium and IlI-will from thoſe whoſe Intereſt it 
may affect, they don't care to be the Begin- 
ners. 


I have now conſidered in general, not only the 
Nature, but alſo the Execution of our Laws, re- 


lating to Civil Affairs, the Inconveniencies of 


which I have only juſt hinted at, becauſe I ſhall 


have Occaſion to recapitulate the Defects, in or- 


der to introduce the Remedies for them, which I 


now intend humbly to propoſe, 
My 


© iP ) 
oy firſt Propoliti ion may perhaps appear difficult 


tobe executed; but if it be once put in Practice, 
I don't doubt the Succeſs will fully compenſate the 


trouble in the Execution. I do not offer it as a 
new Propoſal, but as one that has been recom- 
mended by the Ingenious in former Times, and 
therefore I hope this Offer to revive it will come 
with more Force, What I propoſe is, to re- 
duee into one Code or Body, that Law, which is 
now ſcattered up and down in different Authors, 
and in various Books of Reports, without Order 
or Connexion, under the Name of the Common 
Law. To reduce this, I ſay, as far as it is, or is 
deſigned to be, authoritative, into one regular, 


uniform and connected Syſtem, or Book of Di- 


geſts, to be compiled by the Judges of the Three 
Courts ac Weſtminſter, and reviſed by Six Mem- 
bers of the Houſe of Commons, and the ſame 
Number of the Houſe of Lords, aſſiſted by the 
Lord Chancellor; and this Syſtem ſo collected, to 
be deemed the only ſtanding Authority in the 
Common Law, and to be the Rule for the Deter- 
mination of the Courts, unleſs ſet aſide or abro- 
gated by ſome future Act of Parliament: and 
that all the Statutes made ſince the Revolution, 
or at leaſt ſince the Reſtoration, be no longer ta- 
ken Notice of, or cited, as Acts; but be ingrafted 
into the Common Law, and operate as ſuch; and 
be e as to the Matter or View thereof, 

D inſerted 
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inſerted in the Common Law Code: and that ſuch 


Code have none of the obſolete Terms, or illegal or 
| Inconſiſtent Determinations, which are now in the 
Books, introduced into it; but that it be as plain; 
conciſe, and clear as poſſible. This would make 
the Law in a great Meaſure more certain, and 
conſiſtent with itſelf and common Senſe: it 
would leſſen the Number of Special Verdicts: it 
would prevent a great deal of the Chicanery of 
Pettyfoggers, and much of the Trouble, Fa- 
tigue, and Delay, which is now found in carrying 
on a Suit for a juſt Demand, and make the Reco- 
very of Property leſs hazardous and expenſive. 
Theſe are the Conſequences which are likely to re- 
ſult from the propoſed Amendment of the Law, 
and are ſurely deſirable enough to warrant the ſa- 
crificing to them the Law Printer's Patent, and 
the enormous Gains of the Petty-PraCtitioners in 
the Law; and I know of nothing elſe that there 
will be Occaſion to make a Sacrifice of on 4-018 
Account. 


With regard to the Statute Law, I would * 
bly recommend it to the Conſideration of the Le- 
illature; whether it wou'd not be moſt expedi- 


ent, nay, whether it is not abſolutely neceſſary, 


to reviſe the whole? To repeal ſuch Acts 
of Parliament, as are by a Change of Circumſtances 
in the Public, grown uſeleſs or unprofitable ; or 
| by Time and Failure of Execution, are grown 
Re” 6 obſolete 
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obſolete and forgotten; for it ſeems to be an Ab- 
ſurdity, and a Reflection upon the executive Part 
of the Government, to have one Law ſubſiſting, 
which is unregarded, or uninforced ; and, as the 
great Sir Francis Bacon juſtly obſerves ®, ** It 
„ brings a Gangrene, Neglect, and Habit of Diſ- 
c obedience upon other wholeſome Laws, that 
c are fit to be continued in Practice and Execu- 


„tion; ſo that our Laws endure the Torment of ö 


« Mexentius: The Living die in the Arms of 
e the Dead.” To examine wherein former Acts 
may be amended, and then to repeal them, and 
ingraſt in a freſh Act ſuch former Matter with 
the Amendment. To reduce all the Acts relating 
to one Subject into one Statute, and to pen all 
Acts of Parliament in a more careful Manner, 
and make them at the ſame Time plain and full. 
This might render the Acts themſelves better ob- 
ſerved, and leſs liable to Miſ-conſtruction, than 
they now are, It would eaſe the Magiſtrate as 


well as the Subjects, and be of great 2 in 


al Reſpects, 


As it ſeems abolutely eG; that every 
Subject ſhould have all proper Meins afford- 
ed him, for attaining a Knowlelge of thoſe 
Laws by which he is to be bound, it would cer- 
tainly be highly expedient, that our Acts. of Par- 


liament, and eſpecially ſuch as are penal, ſhould 


* Malers Bacon, Vol. 4. p. 3. 
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have a more general and notorious Publication ſe 

than they now have. The Method which is now E 

taken in the Publication of ſome Acts of Parlia- ce 

ment, to wit, the reading them openly in the pi 

Churches, might be put in Practice with Regard ye 

to all Acts, till a better Way of making them no- is 

torious is found but. One Act of Parliament, at ly 

leaſt, might be read every Sunday after divine V 

Service, in all the Churches in England: And this P! 

ſurely might be done without any Offence to Re- 15 

ligion or Decency, ſince the Obſervance of the T 

Laws of the State is a very eminent and neceſſary as 

Branch of Morality, and no leſs a Precept of WU lat 

Religion. A Heathen Orator declares, that all che 

Governments are under the eſpecial Care of the ( gi 

Deity . And can we ſuppoſe, that the putting Se 

in Execution a proper Method to make a Man a Wl a 

good Subject, is either foreign to Religion, or | T] 

diſagreeable to God? Or, is Chriſtianity the only R the 

| Religion, which neglects or abhors to take So- wh 
| ciety under its Care? Bu 
| I ſhall ſay nothing farther of the Theory, that * 


I may have more room to enlarge on the prac- = De 
tical Part of the Law, which I conceive chicfly 


ot! 

wants Amendment, And here, as I before ob- 4 

Nihil eft illi principi Deo, qui omnem hunc mundum Iny 

regit, quod quidem in terris fat acceptius, quam concilia, cx- ſpe 

tuſque hominum jure ſociati, quæ civitates appellantur. Cic. Co 
Somn, Seip. e. 3. - 

ſerved, tha 


5 
ſerved, the firſt Objection that offers is its Delay. 
How tedious and ſlow in many Caſes are the Pro- 
ceedings in the Courts of Law? A ſpecial Plea 
puts you off for a Term. A Writ of Error hangs 
you up for a Year, A Demurrer is truly what it 
is called. If Delays in Law are Evils, and ſure- 
ly they are, then theſe Things want Amendment, 
I Would it not, therefore, be proper to admit no 
Plea that is not iſſuable without an Affidavit of 
N its Truth, and no Demurrer for Want of Form? 
The public Papers have informed us, that there 
is a Deſign on Foot to aboliſh, or, at leaſt, regu- 
late ſpecial Pleadings; a Deſign well worthy of 
the Legiſlature, and of the great Man, who is 
ſaid to be the Propoſer of it: yet worthy as this 
Scheme is, it has already met with Opponents, 
and has had this Objection offered againſt it, 
That it is neceſſary that the Perſon againſt whom 
the Defence is made, ſhould know before Tryal 
what Matter his Opponent intends to inſiſt upon: 
But if we conſider, that where there is one ſpecial 
Plea filed, which the Perſon who makes it intends 
to inſiſt on, there are ten that are put in only for 
Delay, or in order to perplex the juſt Cauſe of the 
other Party, and that no great Inconvenience has 
ever ariſen from the Direction of any Act of Par- 
liament to plead the general Iſſue, and give the 
ſpecial Matter in Evidence, the Objection will of 
Courſe vaniſh ; eſpecially if we further conſider, 
that the Parties engaged in a Suit, except in the Caſe 
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of Executors, or other Repreſentatives, muſt be 
ſuppoſed to be acquainted with the Tranſactions, 


which have paſſed between themſelves; and in all 4 
Caſes almoſt, the Plaintiff muſt know what will 8 
be the Nature of his Opponent's Defence, or, if 2 


he does not, as the Practice of ſpecial Pleading 
now is, I will venture to ſay he cannot know it 
from the Plea. A juſt Cauſe on the Side of him 
who commences the Suit can't be injured by tak- 
ing away ſpecial Pleadings, but it may bedelayed 
or defeated by continuing them. A Defendant who 
4 has Juſtice on his Side, can't be injured by being 
obliged to plead the general Iſſue, ſince he may, not- 
withſtanding, give the ſpecial Matter in Evidence; 
and by ſuch Plea he will the ſooner get rid of a 
troubleſome Suit, by the Determination of a 
an impartial Jury. And ſurely Laws are not 
made for the Benefit of the Unjuſt and Litigious, | 
but of the Honeſt and Upright. By this Altera- 
tion alſo double Pleadings will be prevented, and 
the Matter of Fact be always in Iſſue. 


Another Occaſion of Delay in the Law is ſpe- 
cial Verdicts; but theſe would, I apprehend, be 
prevented by ſuch a plain and compact Code of the 
Law, as I have before propoſed ; for it would 
be very eaſy for one Judge only to decide by ſuch 
a Rule. 5 | 


Delay in Proceedings at Law is alfo occaſioned 


dy Removals of Cauſes from one Court to another 
bs 


(25) - 
by Certiorari, or Appeal, or by ſuſpending Execu- 
tion by Writ of Error. As to Removals before 
Tryal. It ought, I think, to be ſuppoſed, that 
every Court of Juſtice will decide juſtly, or when 
this Suppoſition cannot reaſonably take Place, with 
regard to any particular Court, that Court ought 
not to have any Juriſdiction at all. And what 
other Reaſon, but a ſuppoſed Neglect, or Refuſal 
of Juſtice, can be aſſigned, for taking out of the 
Hands of a Court of Juſtice, a Cauſe within its 
Juriſdiction, and once begun in it. It ſhould 
therefore ſeem moſt proper, that no Cauſe com- 
menced in a Court, which has Juriſdiction in that 
Inſtance, ſhould be removeable out of that Court; 
ſince all Probability is againſt an erroneous Judge 
ment in any Court, which ought to have Autho- 
rity, and one Court may, as to Poſſibility, err 
as well as another, and it is at beſt a Removal 
from fallible to fallible. As to Removals into 
ſuperior Courts after Tryal, I think there is as 
little Reaſon for them as for the other. Ought 
we to ſuppoſe that the Verdict of twelve Men, 
ſworn to determine according to Evidence, is er- 
roneous, upon the Aſſertion of one Man, againſt 
whom the Verdict is given, that he thinks it ſo 2 
The Law aſſigns to each Court its proper Juriſ- 
diction: and if there are two Courts, Which have 
Juriſdiction in the ſame Caſe, the Perſon ſup- 
poſed to be injured, and ſecking. /Redreſs, 
is the Perſon to be protected and caſed, and he 

has 


(26) 
has certainly a Right to ſeek a Recovery or Repa- 
ration in whichever of the two Courts he thinks 
fit; and if the Cauſe is once commenc'd in, and 
determin*d by, a Court having Juriſdiction. the 
Party, in whoſe Favour the Cauſe is decided, ſuf- 
fers a real Hardſhip, and is deprived or delayed 
of his undoubted Right, by the other Party's pre- 

venting the Effect of ſuch Determination, by a 
Removal of the Cauſe into another Court. And 

as to Rehearings, very few Inconveniencies would 
ariſe, from making the firſt Determination of a 
Jury final. 


As to Writs of Error, they are generally dila. 
tory, and are therefore improper to be admitted, 
where there has been a Verdict of a Jury. They 
are brought at the Will of the Party, without a pre- 
vious Inquiry by the Court whether they are ne- 
ceſſary, and upon a ſimple Allegation of ſuppoſed 
Errors: they cannot be brought for any other than 
Defect in Matter of Form, and are generally 
brought for Errors of little Signification. And 
ſhall a verbal Error be allowed, to render ineffec- 
tual a Verdict, at leaſt to be ſuppoſed juſt for 
what appears, and founded on Fa& and Evi- 
| dence? Surely not. And would it not prevent 
great Delay and unjuſt Vexation in Proceed- 
ings at Law, if no Writs of Error were allowed, 
where a Verdict has been given? And as to any 


Defect in the Proceedings; if there is ſuch a Mif- 
take 


(27) 
take in the Record, as that a manifeſt Inconſiſt- 


ency would appear upon the Face of it, ſhould 


the Plaintiff recover thereon : It would be much 
better, for the Court, if ſuch Diſcovery of a Defect 
1s made before, or at the Tryal, to order the Re- 
cord to be inſtantly amended, and immediately 
proceed upon the Merits; or after Tryal, to order 
the Record to be amended upon Motion to the 


Court, at the Expence of the Party moving, 


- without arreſting or defeating the Judgment ob- 
tained. Upon Judgments by Default, where the 


Fact has not been enquired into by a Jury, there 


may be more Reaſon for admitting Writs of Er- 
Tor ; but in all Caſes where ſuch Writs are al- 
lowed, I would propoſe, that the Tranſcript be 
made, and the Errors aſſigned and heard, or elſe 
the Writ quaſhed, within one Term, and not left, 
as it is now, to the Delay of a Year or more. 
There is not perhaps one Writ of Error in twen- 
ty that is affirmed, nor ſcarce one in twenty of 
the Judgments recovered on default, but what are 
equitable and juſt : So that even in theſe Caſes 
there ſeems to be but little Plea for ſuch Writs, 
which are Engines in tne Hands of a Rogue, to 
play againſt an honeſt Creditor. 


The next Thing, which offers itſelf for Amend- 
ment in the Law Proceedings, is their Intricacy, 


And under this Head ſpecial Pleadings come 
E again 
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again to be taken notice of. And if Error is often 

the Conſequence of Obſcurity; if Law is calcu- 
lated for the eaſy and certain Recovery of Proper- 
ty, and ought to be an open and plain Path, 
then ſpecial Pleadings ought on this Account to 
be aboliſhed : But as a Scheme for that Purpoſe 
is now on foot, and, as it is ſaid, under the Patro- 
nage of a very great Man in the Law, I ſhall ſay 
nothing more of them under this Head, Fines 
and Recoveries juſtly merit the ſame Remark, 
and would have a proper Place here, as well as 
under the next Inconvenience; but as theſe are alſo 
within the Deſign of the above eminent Profeſſor 


of the Law, and as there is, (as it is ſaid) a Pro- 
poſal to be made to Parliament for the aboliſhing _ 


them, and inſtituting the Inrollment of Deeds in 
their room, which will be leſs intricate, leſs ex- 
penſive, and not ſo dilatory ; and the Scheme 

is of ſo ſalutary a Nature, that I cannot but ſup- 
poſe it will meet with the Encouragement of the 


| Legiſlature 3 I ſhall take no further notice of 


theſe fictitious Proceedings, as they are probably 
in much better Hands. 


The Practice of the Courts, one would imagine, 
ought to be certain, and free from Doubt, clear and 


determined, not diſperſed in various Rules made at 


different Times, ſome of them contradicting others, 
but reduced into a regular Treatiſe, which might 


be the Authority in all Caſes. This would pre- 
vent 


( 29 ) 


vent a great many of the Miſtakes of the Prac- 


titioners in the Law, and a great deal of Expence 
and Delay t their Clients. 


The next thing to be conſidered is the Coſt of 
the Law, in Proceſs, Pleadings, Councils Fees, 
and a large Number of Expences, which often 
prevent the honeſt Trader's recovering his juſt De- 
mands from his fraudulent Debtors. He knows 
he muſt be at a certain Expence in endeavouring 


to recover even a ſmall Sum ; but, from the Un- 


certainty of the Law, and the Chicanery of ſome 
of its Profeſſors, he is doubtful of the Iflue. 
Nay, if he actually recover, he knows he muſt 
be at a conſiderable Expence, as he is not allowed 
his full Coſts, Thus many a Villain, who has for- 
feited all the Protection of Society by a Breach 
of its Laws, avoids the Payment of his Debts at 
the Expence of the Fortune, and to the Injury of 
an honeſt Man; and this by Virtue of a Defect 
in the Manner of executing thoſe Laws, which 
ſhould enable the Creditor to recover his Proper- 
ty in as ſpeedy and eaſy a Manner as poſſible : To 


remedy this Evil great Care ſhould aſſuredly be 


taken, for it is not only an Inconvenience, but 


it is Injuſtice ; not only a Hurt to Individuals, but 


a Diſcouragement to Trade. On the other hand, 
by the Practice of our Courts at preſent, a 
ſurly ill-natured Creditor has it in his Power to 

E 2 op- 


(30 


oppreſs, and run to a conſiderable Expence his 


honeſt, tho* perhaps poor, Debtor, for a ſmall 
Sum, without ever demanding his Money, or de- 
livering him a Bill of Parcels. This laſt Incon- 
venience might perhaps be prevented by obliging 
the Tradeſman, at the Time that he ſwears to his 
Debt, in order to found his Action (if for Goods 
fold) to ſwear that he has cauſed a Bill of Parcels, 
or ſome Note of the Debt to be delivered to, or 
left for, his Debtor at his Place of Abode ; or if 
no Affidavit of Debt before Action, to prove it on 
the hearing of the Cauſe : And alſo by limiting the 
Juriſdiction of the Courts at Weſtminſter to Debts 
above ten Pounds ; which Propoſal I ſhall take 
further notice, of by and by. To prevent the 
other Inconvenience of the Tradeſman's being 
put to a conſiderable Expence in recovering a juſt 
Debt, and the Defendant being put to great Coſts 
in defending himſelf againſt an unjuſt Demand, 
it ſeems highly expedient to aboliſh Special Plead- 
| ings; not to allow in Cauſes in London or Middle- 
ſex, except for a very expreſs and urgent Reaſon, 
any longer Time to plead than what is now given 
by the Standing Rules of the Courts; not to admit 


a Special Jury in any Caſe, except where an Affi- 


davit, 1s made, that the Debt, Right, or Demand, 
ſued for, amounts to above One Hundred Pounds 


in Value, and that there is ſome Special Cuſtom 


or Title to come in Queſtion on the Trial; 
never to poſtpone any Cauſe when once en- 
. 
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| tered or ſet down for Trial ; to limit the 


Fees of Council upon Trials; to give the Plain- 
tiff, upon Recovery, his full Coſts, unleſs the 
Judge, before whom the Cauſe is heard, ſhall 
certify that there was probable Cauſe or reaſona- 
ble Matter of Defence; and alſo to allow the De- 
fendant, upon the nonſuiting the Plaintiff, where 
the Nonſuit is on the Merits, and alſo where the 
Plaintiff don't proceed to Trial, his full Cofts, 
unleſs the Judge, before whom the Cauſe is heard, 
ſhall certify that the Plaintiff gave ſufficient or pro- 
bable Evidence, upon the Trial, of ſome Matter of 
Fact, and that ſuch Fact was a probable Cauſe of 
Action. 


It is often the Misfortune of People in Trade, 
not to be able to produce what is now neceſſary, 
as a legal Proof of the Sale and Delivery of their 
Goods: and there are many Tradeſmen who ſel 
and enter every thing in their Books themſelves, 


and cannot therefore bring legal Evidence of the 


ſeveral Articles; which is a great Hardſhip to 
the Trader, and often obliges him to undergo the 
Loſs of his Debt. But if ſomething like the old 
Practice of waging Law was permitted, in all 
| Caſes where the Trader could not produce a diſ- 
intereſted Witneſs, it would be of great Service 
to Trade, and not attended, as I can at preſent 
perceive, with any ill Conſequences. Suppoſe, 
therefore, that upon a Tryal for Goods ſold, or 


Work done, the Plaintiff ſhould be allowed to 
take 
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take his Oath, that ſuch Goods were ſold, and de- 
livered by himſelf, and that no Wake, or other 
Perſon was concerned in, or preſent at ſuch Sale 
or Delivery; or that the Work was done by him- 
ſelf, and not by his Servants, or any other Per- 
ſon, and to ſwear to the ſeveral Particulars of 
ſuch Goods or Labour: and that ſuch Oath ſhould 
be deemed a ſufficient Evidence in Law of the 


Fact, ſo as to Intitle the Plaintiff to a Verdict, un- | 
leſs the Defendant or ſuppoſed Debtor would take 
an Oath that he never bought or received ſuch 


Goods, or never cauſed ſuch Work to be done for 


him : and that a falſe Oath, taken by either Party, 


ſhould be deemed Perjury, in the ſame Manner, 
and under the ſame Penalties as the falſe Oath of 


an Evidence. 


The greater Part of the Debts contracted in the 
Skirts of this City, are for ſmall Sums; and there 
are many Perſons in every City and County in 
England, whoſe Trades are of ſuch a nature, as 
that they never have any large Debts due to them, 
in the way of Trade, from one Perſon; and yet 
their Book Debts are, in the whole, of a very con- 
ſiderable Amount. What Method then can they 
with Safety take for the Recovery of their Debts, 
when the ordinary Expence of bringing a Cauſe to 
a Trial in the Courts at Meſtminſter, is between 
Ten and Twenty Pounds. Is it worth the Tradeſ- 
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man's while, not only to put himſelf to the Expence 
of 151. but alſo to great Trouble and Fatigue, 
to recover 10 J. or 3. when perhaps, before the 
Suit is ended, his Debtor will move off, or become 
Bankrupt? Would it not therefore tend to the more 
eaſy and ſpeedy Recovery of ſmall Debts, if the 
Courts of Weſtminſter-Hall had no Juriſdiction for 
Debts under 101. And if the Juriſdiction of the 
Sheriffs Court in the City, and all other Sheriffs, 
or other Inferior Courts now ſubſiſting, where the 
Trial is by a Jury, as in the Courts above, was 
limited to Debts between Five and Ten Pounds: 
and if all Debts, not amounting to Five Pounds, 
were recoverable only in the Courts of Requeſts, 
or Conſcience. And as the Sheriff's Courts have 
been long diſuſed in many Places, I would further 
propoſe, that in every City, Town, or County, 
having a Sheriff, ſuch Sheriff be obliged to hold a 
Court every Fortnight at leaſt, in ſome convenient 
Place in every City, &c. to take Cognizance of 
all Debts between J. and 10/7. of ſuch Nature as 
the Sheriff's Court in London. And that by the 
ſame Act, Courts of Conſcience or Requeſts, of the 
ſame Nature with thoſe in London, Weſtminſter, and 
Southwark, be eſtabliſhed in every City and conſi- 
derable Town in England, and alio one or more in 
every County, for the County, to take Cognizance 
of, and determine in a Summary Way all Demands 
under 51, And left any Objection to this Scheme 
ſhould 
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ſhould ariſe from a ſuppoſed Diminution 4 the 
Public Revenues in the Stamp Duties, I would 


propoſe, that all Summons and other Proceſs 


iſſuing out of ſuch Courts of Conſcience or Re- 


queſts, for Debts above 405. ſhould be ſtamped 


wich a ſingle Six penny Stamp. 


By this Method of eſtabliſhing Courts, where 
the Expence of Proceeding would bear a Propor- 
tion to the Cauſe of Action; great Delay and 
Coſt, as well as a great deal of Oppreſſion and Po- 
verty might be prevented, and uſeful Credit 
among the lower Sort of People ſtrengthened and 
and confirmed. The honeſt Tradeſman, whoſe 
Living depends upon the Sale of his Goods to 
Perſons in a low Way of Life, and whoſe Bills 
ſeldom amount to any large Sum, being enabled 
to recover his Property with eaſe and ſpeed, would 
be more likely to Support himſelf and Family 
with Cred't, and would perhaps be prevented from 
Ruin, which I know has been the Caſe of many, 
whoſe Debtors have refuſed to pay without F orce, 
and who have neglected to oblige them to it, be- 
cauſe they thought the Remedy worſe than the 
Diſeaſe. Nor is this ſo immaterial a Concern to 
the Nation in general as may at firſt Sight be ima- 
gined; for Trade is a connected Chain, the break- 
ing the laſt Link of which, ſenſibly affects the 
firſt; and there are more Goods and Manutac- 
tures conſumed, in general, by People who never 

can 
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can contract a Debt above 57. than by thoſe who 

are in moſt affluent Circumſtances: for if we con- 
ſider the great Number there are of Labourers and 

working Men, tho' their Conſumption of Goods, 
as Individuals, is not ſo great as the private Con- 
ſumption of thoſe in higher Ranks; yet, taken as 
a Body, the lower Rank of People, on account 
of their Numbers, conſume more Goods, and of 
courſe are of more Conſequence to Trade than 
any other Rank of Men among us. The leſs Cre- 
dit theſe poor People have, the leſs is their Con- 
ſumption of Goods; and the leſs will their Credit 
be in Proportion, as the Method of recovering 
Debts from them is more troubleſome and expen- 
ſive, Beſides, many of theſe poorer fort of Peo- 
ple may be well able to pay a Debt of 31. or 41. 
with 5s. or 65. Coſts added to it, when it would 
prove their utter Ruin to be forced to pay the ſame 
Debts with 10/7. or 40 5. Coſts; and it is a great 
Hardſhip to confine a Man in Gaol for Years, for 
a Debteof g. It may be robbing the State of a 
laborious, and therefore uſeful Subject. 


The Sheriff's, and other Inferior Courts, are 
leſs expenſive than the Courts above, and the 
Courts of Conſcience much leſs than theſe ; but I 
do not propoſe to bring Suits for above 5 7. within 
the Juriſdiction of the laſt ; becauſe I think Law 
may be too cheap, as well as too expenſive ; which 
F *." = ws 
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will encourage Knavery and Litigiouſneſs. The 
Inferior Courts of Law have been objected to, as 
often favouring iniquitous Proceedings; but its 
ſurely poſſible that they may be put upon a better 
Footing: and in the Courts above, tho” I am very 
certain iniquitous Proceedings are never connived 
at, but are always puniſhed when found out, 
by the worthy Judges of thoſe Courts, yet 


the Practice and Nature of thoſe Superior | | 


Courts, I am perſuaded, often gives an Opportu- 
nity to Pettyfoggers, to carry on the moſt diſho- 
neſt Practices unknown to the Judges. And if 

the Inferior Courts were ſo regulated, as that a 
| freſh Jury ſhould be Sworn every Court Day, and 
not the ſame Jury always; and that no Perfons 
ſhould be admitted to purchaſe any Place, 
or at leaſt, not permitted to act as a Judge, 
Clerk, Sollicitor, Attorney, or Council, in ſuch 
Courts, without being firſt approved of by two 
or more Judges of one of the Superior Courts at 
Weſtminfter, with ſome other Reſtrictions, *a oreat 
many of the Inconveniencies, which now attend 
thoſe Courts, might be prevented. 


I have purpoſely hitherto omitted taking no- 
tice of the Courts of Equity, and ſhall now only 
humbly recommend it to the Conſideration of 
thoſe worthy Judges, who preſide in thoſe Courts, 
whether the Proceedings there are not much too 

dilatory 
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dilatory and expenſive, and whether thoſe Incon- 
veniencies might not be remedied by ſhortning 
the Pleadings, limitting the Fees of the Council 
at Hearings, determining in Court many Matters 
which are now referred to the Maſters, obliging 

the Practiſers in the Court to take out a Warrant 
on a Reference within a limited Time after the 
Order of Reference, and to attend on the firſt 
Warrant; and alſo by diſmſſiing, on the laſt Day 
of every Term, every Bill on which no Proceed- 
ings had been within that Term. And as the Va- 
lue of Money, as well as the Charges of Law, are 
greatly altered ſince the Time of Henry the VIIth, 
when the Act relating to Paupers was made ; and 
as the common Coſts of carrying on a Suit in 

Chancery to a Hearing amount to at leaſt 20 
Pounds; does it not ſeem moſt agreeable to Com- 
mon Senſe, that he ſhould be deemed a Pauper 
who is not worth that Sum; for a Man may be 
now worth Five Pounds, and not able to carry 
on a Suit in Chancery, oY 


As the Proceedings in the Courts of Equity 
muſt neceſſarily be always ſo chargeable, as not 
to make it worth while to proceed therein for a 
ſmall Sum. And as equitable Demands, eſpeci- 


ally Legacies, are often ſmall, I would recom- - 


mend it to the Conſideration of the Legiſlature, 
whether it would not be expedient and beneficial 
F-2 to 
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to the Nation, to eſtabliſh an Inferior Court of 
Equity, for all Demands under 100 1. the 
Manner and Coſts of the Proceedings in which, 


might bear a proper Proportion to the De- 
mand. 


J proceed now to take notice of the Crown 
Law, which I have already declared my Inten- 
on to conſider by it ſelf. And the late Frequency 


of Robberies and other Breaches of that Law, have 


afforded me a larger Field than J ſhould have 
wiſhed, and lead me to take ſome Notice of what 
has been occaſionally offered on that Subject al- 
ready: but I am in a great Meaſure prevented in 
what I had to ſay, by Mr. Fielding's late Excel- 
lent Inquiry; which, tho' he ſeems to have too 
much Partiality for thoſe who fit upon the Bench 
with him, 1s not only worth the Peruſal of the 
Learned and Powerful, but alſo of thoſe who 


would get an Inſight into the Parochial and Penal 
Laws of the Land, 


It will be but a neceſſary Precaution, to enquire 
firſt what is the proper End of Puniſhment under 
Civil Governments, and this we ſhall find by the 
 Lawgivers and Writers of Antiquity, and the Rea- 
{on and Nature of Things confirm their Sentiments, 
is Threefold, to wit, the Safety of the People, the 
Reformation of the Offender, or the making others 


better 
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bake by his Puniſhment *. It is not therefore 
only neceſſary to conſider what is the abſtract 
Quantum of the Crime, but alſo the Diſpoſition of 
the Offender, and the Danger to the State from 
letting him eſcape. Some have objected to the 
Nature of our Puniſhments in England, and have 
thought that the inflicting Death for any other 
Crime than Murder, was contrary to Humanity 
and Religion: this Notion the univerſal Practice 
of all Nations has by no Means favoured, but 
continually contradicted; for among the Egyptians, 
Grecians, and Romans, nay even among the Fews 
themſelves tho? a Theocracy, other Crimes were 
puniſhed with Death, beſides Murder; and if a 
Government has a Power or Right of inflicting 
any Puniſhment, it muſt certainly have a Right 
of making uſe of ſuch a particular Sort as will be 
equal to all the Purpoſes of Puniſhment ; and if 
no other Penalty is ſo likely to amend the Crimi- 
nal, and preſerve the State from his future Depra- 
dations, Death muſt be inflicted, or the End of 
Puniſhment is not anſwered ; and ſurely in ſuch 
a Caſe, a leſſer Puniſhment, which is only in- 
flicted becauſe a Crime has been committed, and 
which anſwers no End, is not juſtifiable 


In quibus [Injuriis] vindicandis hæc tria lex ſecuta eſt, 
aut ut eum, quem punit, emendet; aut ut pœna ejus cæ- 
teros meliores reddat; aut ut ſublatis malis cæteri ſecuriores 
vivant Sen. de Clem. . . 


FT Nam, ut Plato 3 nemo prudens punit quia peccatum 
eſt, fed ne peccetur, Id. de Ira. l, 1. C. 16. 
| Death, 
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Death therefore may, conſiſtently with Religion, 


and Juſtice, be inflicted for other Crimes than 


Murder. The next Queſtion then ſtarted is, 
whether Death be politically a proper Puniſhment 


ſor any other Crime, or whether the Frequency of 


Executions in this Nation anſwers the End pro- 
poſcd. And it is faid, that many other Puniſh- 
ments might be invented, which would be more 
terrible, and therefore more proper to be put in 
Execution, in order to prevent the enormous 
Crimes which are now ſo frequently perpetrated. 
In Anſwer to ſuch Objections, I would aſk whe- 
ther Death be the greateſt Puniſhment that can 


be inflicted? if it is, why ſhould a leſs Penalty 
be invented in order to deter from Crimes; and 


if it is not the greateſt, why ſhould Murder, 
which is the greateſt Crime, undergo only that 
which is the leaſt Puniſhment? It is ſaid, by ſuch 
frequent Executions, the Terror of the Puniſh- 
ment is leſſened, and the State is deprived of many 
Subjects: but how is it really prevented from 
having its proper Effect? Not by the Frequency of 
the Executions, but by the Manner of performing 
them, or perhaps rather by the Inattention of the 
Ignorant, Careleſs, or Extravagant, who have no 
Thoughts about any Puniſhment at all, at the 
Time of their committing bad Actions: nor is the 
State deprived of Subjects worth preſerving. It is 


not mecrly the Multitude of Citizens that is the 


Strength of the City, but the Number of Induſtri- 
| | | Ous, 
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ous, Sober Inhabitants *; for every bad Rd 
of Society, is a 8 Diſeaſe which may 
Infect the ſound Parts of the Body, and if 
there is no other Means of ſtopping the Conta- 
gion, the infected Limb muſt be cut off, even in 
Mercy, unleſs it be greater Benefit to preſerve one 
Limb of the Body, than all the reſt T. And; as 
far as we have any Account of the former Lives, 
Manners, and Diſpoſitions of the Criminals who 
are executed at Tyburn, we may eaſily perceive 
that no Alteration of the Nature of Puniſhments 
would have been a Remedy ſuitable to the Diſeaſe ; 
but that if any thing relating to them would do it, 
it.is what Mr, Fielding propoſes, as to making the 
Executions more ſolemn, And no Inſtance I be- 
lieve can be produced, at leaſt of late Years, where. 
any Man has actually ſuffered at Tyburn for the 
firſt Offence, except in Caſe of Murder. Moſt 
of thoſe unhappy Men who have made their Exit 
at that fatal Place, have been nurtured and 
long hardened and experienced in the Ways of 
Vice$. Let us then lay the Axe to the Root of 


* Plerique rerum Potentes perverſe EE et eo ſe 
munitiores putant, quo illi quibus imperitant nequiores fuere. 
At contra id eniti decet, nam peſſumus quiſque aſperrime rec- 
torem patitur. Sal. ad Cf. de rep. ord, Orat. 1. 


+ Qui vivi noluerunt prodeſſe, morte certe corum Repub- 
lica utatur. Sen. de Ira. l. 1. C. 6. 

Cuncta prius tendanda, ſed immedicabile Vulnus 

Enſe recidendum, ne pars ſincera trahatur. 


Ovid. Met. J. 1, Fab. 6. | 
Nemo repente fuit Turpiſſimus, Juv. Sat. 2. 
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the Tree, and endeavour to prevent the Infection 


ever reaching the Limb, by keeping it out of the 


way of Danger. If we examine the Sources of 
ſuch Enormities, as bring to the Gallows, or the 
Colonies, nay, of all the Breaches of Public Order 
and Peace which now prevail; we ſhall find them 
to be Want, Idleneſs, Ignorance, Extravaganee, 
or bad Company. As to the firſt, we ſeek for a 
Remedy to this Evil by amending either the Laws 
relating to the Poor, or the Execution of them: 
as to the Laws themſelves, however excellent the 
Proviſions in them may be, they cannot be deem- 


ed adequate to the Ends they ought to anſwer ;. 


they ſeem to be too open, not compulſory enough, 
as well as too many in Number, and uncertain in 


Matter, but ſtill they are ſo good, that it re- 
dounds to the Diſhonour of this Nation that they 
are not put in Execution. In ſhort, if we would 


have leſs Criminals, we muſt have better Juſti- 


ces of the Peace, Men more vigilant, leſs in- 
tereſted in ſupporting Crimes, and more active 


in diſcovering them, and puniſhing Under- Offi- 
_ cers who neglect their Duty. And thoſe Officers 
who have the Management of the Poor, muſt be 


more compaſſionate, and not neglect the Cries of 


the Needy, in order to fave themſelves Six-pence 
in the Year, by doing all they can to prevent 
the eee from having any Relief in their 


Pariſh. 


Anotlier 
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Another Cauſe of Vice is Idleneſs ; but what 
Remedy have we for this, bnt putting the 
Laws in Execution againſt Vagrants and Strollers, 
or perhaps firſt amending them carefully, and 
then executing them f{trictly : Searching the 
Places of public Reſort for idle Boys, and Gamb- 
lers; ſuch as St. Georges's, Leiceſter, and Moor 
felds : and ſending ſuch as are found there to 
Places of Labour and Correction. Some are idle 
becauſe they cannot get Work; and for ſuch as 
theſe it would be very uſeful, for the Public to 
erect Workhouſes, for the ſetting to work ſuch 
Manufacturers as are unable to procure Employ- 
ment in the private Trade: under this Head we 
may alſo rank ſuch unhappy Men, as, by having 
been in Goal ſome Time on Suſpicion of Crimes, 
but at length acquitted, are refuſed Employment, 
and are become the Outcaſts of Society, and alſo 
ſuch as have long lain in Goal for Debt, and are 
diſcharged by inſolvent Acts: for each of theſe 
there ſhould be ſome Proviſion, and a Place pro- 
vided to ſet them to Work at the public Expence, 
if they cannot procure Employment from 
private Perſons. But the moſt effectual Means to 
prevent Want and Idleneſs ſeems to be, repeal- 
ing all the Acts of Parliament relating to the Poor 
and Vagrants, and making the Proviſion for the 
Poor, either impotent or indolent, one united 
Fund, to be raiſed in Proportion or Conformity 
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to the Land or Window, or ſome other Tax, all 
over England; and providing, that in every City, 
Town, County or Subdiviſion of a County, 


there be a general Reciver of that Tax in the 
ſame Manner as of the Land-Tax, as well as 


the now uſual Officers for the managing of the 
Poor ; and that every City or Town, having 
a Sheriff, and every County, or a Subdiviſion of - 
a County (if thought more proper) ſhall erect a 
 Workhouſe, and Houſe of Correction, for ſetting 
the Poor to Work, and puniſhing Vagrants, or 
idle or diſorderly Perſons; and that every poor Per- 
ſon, who is unable to work, ſhall be taken Care of 
by that Pariſh, where, at the Time of the Commence- 
ment of ſuch Inability, he ſhall be, without any Re- 
gard to the Place of his Nativity; and that every 
V. grant, Stroller, or Perſon able to work, ſhall 
be ſet to Work, and puniſhed, in that Place where 
he is taken, with proper Penalties annexed, upon 
the Magiſtrates, the Officer of the Poor, or In- 
habitants of the Place, in which ſuch Act ſhall 

not be put in Execution; and that the reſpeQtive 
Officers of the Poor in every ſuch City, Town, 
County, or Diviſion, ſhall and may from Time 
to Time have, of the Receiver of the Tax in ſuch 
reſpective Places, as much of the Money col- 
lected in ſuch Place, as ſhall be ſufficient to an- 
ſwer the current Expences attending the Poor in 
tuch Place, the Overplus of the Money — 
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be tranſmitted by the Receiver to a proper gene- 
ral Office, to be appointed for the Management 
and Care of the Poors Tax ; and wherever there 
is not ſufficient, collected within any Place, to de- 
fray the Expences of the Poor there, ſuch Defi- 
ciency to be made up out of the general Fund. 
T only offer this as a rough Sketch, or imperfect 
Draught of a Scheme which would remedy the In- 
conveniencies and Delays in paſſing the Poor, 
prevent ſo many Law-Suits about the Settlements 
of the Poor, as now take Place; take away all Man- 
ner of private Intereſt in the Officers of any par- 
ticular Place: And as all are concerned in the 
Poor, all will, by this Means, in proportion ta 
their Abilities, bear a Share of their Sup- 
port, To which Sketch many other Re- 
ſtrictions and Clauſes might be added, which 1 
ſhall not preſume to enumerate. Nor is this an 
entirely new Scheme; for, if I do not miſtake, 
ſomewhat like this was intended to have been 
propoſed ſome Years ſince by a very great Man in 
the Law, it he had not been prevented by Death, 


Such Puniſhments as Branding, Whipping, and 
even Tranſport:tion, might be very properly 
changed to hard Labour and Correction, ſuitable 


to the Nature of the Crime. 


And as Drunkenneſs in a great Meaſure contri- 
butes to, and is allo the Contequence of Idleneſs, it 
may not be improper to take {ome Notice of it, 


G 2 And 
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And if the Lives, the Induſtry, the Honeſty of thou- 
ſands, is worth preſcrving, the Legiſlature have 
great Reaſon to endeavour to ſuppreſs this Evil, 
againſt which, as it was formerly practiſed, there 
are many good and wholſame Laws now ſub- 
ſifting, tho' but little regarded ; but they are not 
altogether adequate to the Preyention of that 
Crime, as it is at preſent practiſed, Gin, that 
worſt and moſt pernictous of all intoxicating 
Liquors, being very little known among our An- 
ceitors. To remedy the Inconveniencies ariſing 
from this Poiſon of the Poor, without a cotal Pro- 
hibition, I would propoſe, that in the City of 
London no Perſon be admitted to fell leſs than 
a Gallon of that Liquor, except a Member of the 
Apothecary? s Company who has been regularly 
| bred as ſuch, under tbe Penalty of five hundred 
Pounds ; and that no Perſon, i in any other Place in 
England, ſell leſs than that Quantity, except he 
| ſhall have practiſed as a Surgeon and Apothecary 
within the Pariſh wherein he ſhall ſell ſuch Liquor, 

for at leaſt a Year beſore ſuch Sale, under the like 
Penalty; and no ſuch Apothecary or Surgeon ſo 
anthoriſed, either in London or 8 ſhall 
ſell in his Houſe or Shop, or fend out, any more 
than one half Pint of ſuch Liquor within twenty- 
four Fours, under the Penalty of One hundred 
Pounds, and forfeiture of his Freedom or Right 
as an examined Surgeon, and of all Ex:mption, 
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by Virtue of his Profeſſion, from ay Ward or Pa- 
rochial Office, 


Ignorance, and Want of EN and 
Diſcipline are frequently the Sources of Crimes 
that lead to the Gallows; and though there 
are already many charitable Deſigns for the 
Education of Youth; yet this Conſideration 
ſhould prompt us to extend them, if poſſible, 
and to remove the Obſtacles, which are often met 
with, in getting Children into thoſe Seminaries. 
The Education of Youth is one of the principal 
Means of promoting the Happineſs of the Com- 
munity 3 for, as Ariſtotle * abſeryes, even the 
beſt and moſt approved Laws are of no Uſe, un- 
| leſs Subjects be trained up in a Manner of living 
conformable to the Government. And Plato 
+ ſays, that to lay the Foundation of a good Go- 
vernment we mult firſt begin with the Education 

f Children, and rauſt make them as virtuous as 
poſſible as an experienced Gardener employs his 
firſt Care about the young and tender Plants, and 


then gocs on to others, 


Extravagance is another Spring of Vice which 
ſeems moſt likely to be prevented, by leſſening the 
Number of public Diverſions to which the poorer 
Sort of People can have Acceſs ; by not granting 
ſo many Licences for Alchouſes ; ; by not placing 
in the Magiſtracy, thoſe who by their Trade have 
an Intereſt in 88 ſuch Houſes 3 by putting 


* Ariftor. "Y It. 5. e. val | - Plat. Reer. ; 
Wl 
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in Execution the Laws againſt Gaming and 


 Gaming-houſes, and Houſes of Lewdneſs, or by 
making them, if poſſible, more ſtrict; and by either 
abſolutely prohibiting thoſe Houſes which are the 
Bane of the Young and Idle, by ſeducing them to 
Lewdneſs and Extravagance; or elſe by ſo regulat- 
jug them as to prevent their preſent pernicious 
Effects. | 


The next Source of felonious and other Crimes 
is bad Company : and this muſt chiefly be the 
Care of Parents; but may alſo demand the Vigi- 


lance of the Magiftrate, in clearing ſuch Places of 


public Reſort as I juſt now took notice of, and 
_ allo making proper Inquiry into Houles of bad 
Fame, or where bad Company reſort, and pu- 


niſhing ſuch as are found either idle or diſorderly 


therein. 


Theſe are, as far as I could ever perceive, the 


Sources of all manner of Vice; and as the Per- 
ſons affected with theſe Habits are very little given 
to Thought or Conſideration, we muſt never ex- 


pect to deter them with the Proſpect of any Pu- 


niſhment, be it ever ſo formidable. If we can't 
prevent ſuch Habits taking place, or deſtroy them 
when eſtabliſhed, I am atraid we ſhall never pre- 
vent the Crimes conſequent upon them. We 
may talk of changing the Puniſhments, to make 
them more terrible; but this, as I obſerved before, 

will 


will be of little Uſe, when thoſe, who commit 
Crimes worthy of Puniſhment, never think of 
the Conſequence of their Crimes before, and ſcarce 
ever after, Conviction; being either lulled in Stu- 
pidity or Drunkenneſs, hardned in Vice, or com- 
pelled by Want or Extravagance: Such Crimi- 
nals we may pity; but, if we would live in Peace, 
we mult not pardon, any more than we would 
permit a Wolf to remain undiſturbed, in the midſt 
of a Flock of Sheep. In ſhort, to prevent thei 
Evils taking place, we muſt have good Laws 
affecting the Sources of Crimes, and theſe Pro 
perly and ſtrictly — 171 


Abd ſtill farther, if pollible, to na per- 
petrating ſuch enormous Crimes as are now prac- 
tiſed, 1 would propoſe that every Houſekeeper 
and Cottager be. obliged, upon Pain of paying 
40s. half to the Poor, half to the Informer, to 
inrole or regiſter the Name and Buſineſs of every 
Perſon inhabiting, lying, or lodging in his Houſe, 
with the Rector, Parſon, or Curate of the Pariſh 
where ſuch Houſe is, in order that the Juſtices of 
che Peace, and other Magiſtrates, may be in- 
formed how ſuch Perſons are employ'd or get 
their Livelihood ; and that any Perſon applying 
to the Rector, Cc. may have a Copy of any 
Entry in ſuch Regiſter. And as it is part of the 

Duty of the Rector, Sc. of a Pariſh, to take care of 
its 


ES 
'ts Peace arid Welfare; and to examine into the 
Morals of his Pariſhioners ; he might be obliged; 
under a proper Penalty, to give in to ſome neigh- 
bouring Juſtice; Mayor, c. Information of all 
ſuch Houſes within his Pariſh; as he ſhall have 
Cauſe to ſuſpect, or which are notorious fot har- 
bouring idle and diſorderly People, or where 
Drunkenneſs; Debauchery, or Gaming is prac- 
tiſed: And the Juſtice, &c. to whom any ſuch 
Information..is given, might be properly em- 
powered, and under a Penalty enjoined, to cauſe 
ſuch Houſes to be ſearched, and not only the idle or 
diſorderly Perſons there found, but alſo the Oc- 
cupier or Maſter and Miſtreſs of ſuch Houſe, to 
be properly puniſhed, or employ*d ; that the 
Landlord- of ſuch Houſe be diſabled to. recover 
| bis Rent, and the Tenant from recovering any 
1 Debt, Right or Demand, in any Action at Law; 
as was in ſome meaſure practifed among, the No- 
mans *, | 
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Ass many Perſons are no doubt induced to 
ſteal, and commit other Crimes, for the Sake of 
Lens and if there were no Receivers there 
would be few Thieves: : and as * one 1 * 


8 
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impelled by mere Want, while the other con - 


nives at the Offence with baſer Views, and fre · 
quently perſuades the Thief to, and directs him 


in, the carrying on the Crime, and is there- | 
fore equally culpable, if not more guilty; 1 


would propole, | that the Receiver or Buyer of 
ſtolen» Goods, knowing or ſuſpecting them to be 
Stolen, ſhould receive the ſame Puniſhment, as the 
Thief does, or would have done, if convicted, whe- 


ther before or after the Conviction of the Stealer: 


And alſo that every Perſon keeping a, public 
Lodging: -houſe, Alc-houſe, or Houſe of Enter-. 


tainment, and voluntarily and knowingly permit- 


ting any Perſon guilty of any criminal Offence, to 
lodge or remain within his Houſe, other than a 
Father or Mother, or any other Parent *, for the 
ſpace of Three or more Hours, mould forfeit 
Twenty Pounds for the firſt, and ſuffer Tranſpor- 
tation for the ſecond, Offence: As to the Propo. 
ſal to regiſter the Names of all Perſons with the 
Parſon of every Pariſh; ſomething” of the ſame 
Nature was enacted among the Feyptians, where 
it was ordered fo that all Men ſhould give in their 
Names to the Magiſtrates, and alſo by what 
M cans they got their Livelihood; and a veiy great” 


* Eos, apud quos adfinis 70 e Latro been 


eſt, neque abſolvendos, neque ſevere admodum puniendos ; 
non enim par eſt eorum delictum, et eorum, qui nihil ad ſe 
pertinentes latrones recipiunt. Digeſt. 1. 47. Tit. 16, leg. 2. 


+ Died. Sicul. J. 1. c. 77. | 
1 H Puniſh» 
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Panithment was annexed to the Breach or Perrer- - 
fion of the Law: for it was enacted, that who - 
ever gave in a falſe Account, or̃ practiſed any un- 
lawful Way of Gain, ſhould be puniſhed with 
Death. And we are told *, that the. People of 


| Sardis had a Law to the ſame Effect: and Solon, FT 


in his Laws, directed, that the Senate ſhould en- 
quire how every Man got his Livelihood, and 


puniſh them who had no Buſineſs: and the ſame 


Legiſlator, ſtill to ſhew his greater Caution, made : 
a Law, that no Son ſhould be obliged to main- ; 
tain his Father, who had not taken Care to bring 
him upt to ſome K f 
Another Obſtacle to the Prevention of Crimes, 
as our Laws now ſtand, is the Expence and Trou- 
ble of proſecuting Offenders, which can only be 
removed, by appointing a proper Officer to carry 
on all criminal Proſecutions at the public Expence, | 
in the Name, and under the Inſpection of the At- 
tarney· General, to avoid Com promiſes or under- 


hand Dealings between the Criminal and the Per- | 


ſon injured. This would in a great Meaſure pre- 
vent the political Inconveniencies ariſing from the 
Selfiſhneſs of thoſe, who imagine that what is every 
Body's Buſineſs, is not their's. Cicero would 


* Elian. var. Hiſt, /. 4 1 


* Plut, in Vit. Sol. 3 
| inform 
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inform ſuch People, that this Indifference is as s bag 
2 nn their . P | 


And now, Iliave gniſhed what Lintended: * 
che Subject, and hope I have ſaid nothing unbe- 
coming or impertinent in my handling it. I de- 
clare I have no Intention to affront or hurt any 
Sett of Men, either in their Characters or Fortunes. 
I have endeavoured to uſe the Sore as tenderly as 
waz conſiſtent with my Deſign to cure it, and my 
ſole Aim is the Intereſt, of the Public, indepen- 
dent of any Party Views, or ſelfiſn Deſigns; and 
if I have given but one Hint, which may prove 
acceptable to the Impartial and Judicious, or uſe- 
ful to the Public, I ſhall be r com- 


POSTSCRIPT. 


NINCE the preceding Treatiſe went to the 
Preſs, it has been reported, that an Attempt 
would be made to prevent the great and pernici- 
ous Uſe of Spirituous Liquors, by laying a con- 
| fiderable Duty on them at the Still Head; but 
how far ſuch a Law will fall ſhort of the Ends 
intended by it, unleſs the Duty is ſo high as to 


Nec magis vituperandus eſt proditor patriz, quam com- 
munis utilitatis aut ſalutis deſertor propter ſuam utilitat em 
aut ſalutem. Cic. de = J. 3. c. 10. | 

H 2. prevent 
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prevent the common Sale of this Commodity, 
may be eaſily perceived. from what has. formerly 
happened to ſuch kind of Expedients; for we find 
by Experience, that the Generality. of Mankind 
are fo perverſe, as to raiſe their Deſires, in Pro- 
portion as the Difficulty of gratifying them 1s in- 
creaſed. If therefore the additional Duty on Spi- 
rits be ſo ſmall as to admit the ſame Quantity to 
be ſold for a Penny, which is now purchaſed at 
half that Price, which it may be if the Duty is no 
more than 87. per Ton, it will be ſcarce a Re- 
friction, and hardly prevent the Sale of one Gal- 
lon in a hundred. But if the Lives of Thou- 
ſands of his Majeſty's Subjects are worth preſerv- 
ing, or their Labour is of any Value to the Pub- 
lic, or if the Biſhop of Worceſter's excellent Ser- 
mon and Letter on the Subject are not notoriouſly 
falſe and abſurd, the Total Prohibition of Gin, 
or Compound Spirits, if that alone will prevent 
the extravagant Uſe of that pernicious liquid Fire, 
age not ſurely to occaſion the leaſt Heſitation. 


As to the Reſtraint propos d, with 3 to 
the Sellers of that poiſonous Liquor, that they 
hall be ſuch as are regularly brought up to the 
Piſtilling Trade, and have in their Shop a Still 
of a Hundred Gallons; this will not be effectual, 
naleſs' they are prevented from keeping more than 
one Shop, or having more than one Apprentice 
5 TFT.... at 
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at a time. Nor will all theſe Reſtrictions be of 

=_ great Effect, unleſs the Smuggling of ſuch 
moſt 


Liquors be prevented'; and how 'can this 

- atrocious Crime be put a ſtop to, but by puniſh- 
ing not only the Smugglers themſelves, but alſo 
their Abettors, Supporters, and Enconragers, in 
the moſt exemplary Manner. If the Dealers in 
Smuggled Goods are Men of Fortune, as many 
of them are, their Crime is the greater 3 if they 
have large Concerns in Trade, the pernicious Ef- 
fects of their Iniquity are the more extenſive, if 
they are in public Poſts, the more worthy of Pu- , 
niſhment, becauſe their Actions are in proportioh 
more diſhonourable. If the Duty 0 on Spirituous 
Liquors is any thing conſiderable, he who ſells 
them at a leſs Price 'than the Duty amounts to, 
miſt be either a Fool, or knowingly un acceſſary 
to Smuggling, and therefore a Knave; if the firſt, 
ought his Folly to be a ſufficient Plea for his 
throwing about Firebrands among his Fellow Sub- 
jects, or for his generouſly giving away a tempt- 
ing Poiſon to every one that applies for it; and if 
he be not a Fool, but a Knave, as is generally the 
Caſe with theſe infamous Dealers, I know of no 
Puniſhment that can be too great for his Crime. 
Let then the additional Duty upon Engh/ Spirits 
be at leaſt Six-Shillings a Gallon ; let no Perſon 
be permitted to ſell them; who has not actually 


ſerved a regular — to the Diſtilling 
Trade 
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Trade for Seven Years, between the Age of 13 
and 2375 or who has not-actually diſtilled at one 
Tiwe, and. in one Still, at leaſt 100 Gallons: of 
ſuch Liquar within Six Months before Much: Sale, 
or at his laſt diſtilling, or who. keeps more than 
One Shop, or has more than one Apprentice, un- 

| der. the Penalty of 100]. to be ſued for and reco- 
ered, by the Church. Wardens of the Pariſh in 

which the Perſon offending ſhall dwell, for the 
Te.gf the, Pariſh; or in Default thereof, to be re- 
rovered of the Church-Wardens, by any Perſan 
who. will ſue, for the ſame, having firſt given the 
Church-Wardens Notice of his Intention, at leaſt 
eight Days before the bringing his Action. Let 
the Duty upon Foreign Spirits be alſo conſidera- 
bly rais'd,. and let the running of them, or the 
buying ar ſelling the ſame, knowing them 10 be 
run, or the. buying or felling Engliſh Spirits, not 
having paid the Duty, knowingly, (the Evidence 
of which Knowledge, in either Caſe, to be the 
buying or ſelling them at a Price lower than the 
Duty r be deemed Felony, and puniſhed 
with Death 


>; 1505 this Mens to be a proper Opportunity, l 
Mall juſt take Notice of an Abuſe, which has, ſome 
how, crept into the Execution of the Exciſe Laws, 
By thoſe Laws, the Determination of the Com- 
miſſioners of Appeals is Final, and the Oath of 
| | -- ons 
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one Witneſs is directed to be taken; 3s fue 
to found an Information, or to ground a Comics" 
tion, in the Penalty incurred by any Breach of © 
them: and becauſe the Laws ſay, that any Offen 5 
der ſhall be convicted on the Evidence of one Wit- 
neſs, in- Proſecutions for retailing” Spitituous Li- 
quors without a Licence; ; where there is ſch 
Oath, no Evidence except a direct Proof of the 
Negative, (which, if either the Maſter of the Shop, 
or his Wife is ſworn to be the Seller of any Spi- . 
rituous Liquors by the Oath of an Informer, is an 
Impoſſibility, becauſe neither his, nor his Wife's 
| Oath can be admitted) is according to the preſent 
Practice allowed t be entered inte This lurely 
1s ſtrangely torturing a penal Statute, which, in 


| Reaſon and common Senſe, could mean no more 


than that the poſitive Oath of one Witneſs, when 
unimpeached, either in Character, by Circum- 
ſtances, or poſitive Evidence, ſhou'd be deemed 
ſo ſufficient, as not to make any additional Evi- 
dence of the Fact neceſſary, and by no means can 
be underſtood to warrant a Conviction of a Man 
of Character, and of known Intregrity, on the 
ſingle Oath of an infamous hired Informer, who 
bimſelf has a Share in the Penalty, and whoſe 
whole Employment is the finding out ſuch kind 
of Offenders, and who has the Impudence to 
ſwear to his Drinking of more Drams in one Day, 


than any human Constitution can n ſupport with 
| : Life, 


by 
' 
* 


Life, and at Places ſo diſtant, as he could not 

reach them all, cho' he rid Poſt, in 24 Hours. 
I ſay it is impoſſible to conceive, that the Oath of 
lb - ſucha Perſon, and fo circumſtanced, ſhou'd have 
1 been intended by the Legiſlature as a ſufficient, . 
Ground of Conviction, eſpecially if there were 
any Circumſtances, that could be made appear, to 
deſtroy the Credibility of ſuch Oath, ſince as a late 
great Man in the Law juſtiy obſerved, Circum- 
fances cannot be bribed, but Evidences may. 
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